
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



BOOK REVIEWS 1 87 

Federal Equity Practice — A Treatise on the Pleadings Used and 
Practice Followed in Courts of the United States in the Exer- 
cise of their Equity Jurisdiction. By Thomas Atkins Street, A. 
M., LL. B., Professor of Equity in the University of Missouri. 
Author of "The Foundations of Legal Liability," Consulting Editor 
of the American and English Encyclopedia of Law and Practice. 
In three volumes. Northport, Long Island, N. Y. : Edward Thomp- 
son Company. 1909. 

This work will be verv useful to all practitioners in the Federal 
Courts of Equity. Since the appearance of Bates' "Federal Equity 
Procedure" there has been no attempt to deal exclusively with the 
same topic. One of the features of the work which should commend 
it to younger practitioners is the collection of forty-six forms in the third 
volume taken largely from quite recent cases. How far the expe- 
rienced equity _ practitioner will appreciate the interjection of "illus- 
trative cases" into the body of the text is by no means certain. No 
practitioner is likely to be satisfied with any text writer's condensa- 
tion of the facts of decided cases without examining the report. If, 
therefore, the proposition of the text were merely accurately anno- 
tated -without more than one illustrative case the experienced practi- 
tioner would probably get his hand on the desired material more 
quickly. 

Of the many problems and difficulties which beset the practitioner, 
some at least are not adequately treated. The author, after quoting 
Revised Statutes §724 in full remarks: "The statutory provisions ex- 
tending the power to enforce discovery at law have had the result 
of about drying up the jurisdiction of the Court of Equity to enter- 
tain a bill of discovery in aid of an action pending in a court of 
law. As a consequence, this topic has been practically obliterated from 
our practice, etc., etc." (Vol. II, p. 1119.) No mention is, however, 
made of the contradictory constructions which exist as to the meaning 
of Section 724. In some Circuit Courts production may be had before 
trial, while in other Circuit Courts this section has been so construed 
as merely to give production at trial (See University of Penna. Law 
Review, Vol. 56, pp. 400-402.) In the latter jurisdictions an auxiliary 
bill for documentary discovery will still lie unless production before 
the jury is the equivalent of a bill for discovery which gives produc- 
tion before a clerk or master long before trial and with leave to take 
copies. Practitioners would probably agree that this distinction was 
vital. In Mr. Street's too narrow explanation of the basis of the 
right to discovery will be found the source of his idea that "this 
topic has been practically obliterated from our practice." In Vol. II, 
at p. 11 17, he states that "the ground on which the Court of Equity 
originally undertook to exercise this jurisdiction is found in the erst- 
while inability of the court of law to enforce discovery in any action 
brought in that court." The foundation of the equitable liability 
to give discovery, is thus put by Judge Wallace on a broader ground: 
"A party may maintain a bill in equity not only where he is destitute of 
other evidence than the oath of the adverse party to establish his 
case, but also to aid such evidence or to render it unnecessary." Colgate 
v. Compagnie Francaise, 23 red. 82. This idea that economy is equity 
has also been well expressed by the English Chancellors. Lord Mon- 
tague v. Dudman, 2 Ves. Sr. 398; Brereton v. Gamut, 2 Atk. 240; Earl 
of Glengall v. Fraser, 2 Hare 99) but by no one better than by Judge 
Wallace. The statement above quoted from Judge Wallace's opin- 
ion in a suit for auxiliary discovery will hardly coincide with the 
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following statement by the author: "Hence in such a bill of discovery 
the plaintiff should allege that he is unable to prove the facts in 
respect to which discovery is sought by any other means than by 
bill of discovery." (Vol. II, p. 1118.) The only authority cited by the 
author in support of this statement is Brown v. Swann, 10 Pet. 497 
(1836). This case was not an auxiliary bill for discovery, but to en- 
join collection of a usurious judgment. It is submitted that this case 
with its dicta cannot rightfully be understood without realizing that 
in 1836 usurpation by equity courts of purely legal controversies 
was the fashion. This fashion was loudly denounced by Mr. Justice 
Wayne. And read in connection with the fact of this prevalent abuse 
of the process of discovery the metes and bounds of the following 
language in the opinion becomes plain : 

"The rule to be applied to a bill seeking a discovery from an inter- 
ested party is : That the complainant shall charge in his bill that 
the facts are known to the defendant, and ought to be disclosed by 
him, and that the complainant is unable to prove them by other testi- 
mony. . . . Unless such averments are required, is it not obvious 
that the boundaries between the Chancery and Common Law courts 
would be broken' down; and that Chancellors would find themselves, 
under bills for a discovery from an interested party, engaged in the 
settlement of controversies, by evidence aliunde, which the Common 
Law courts could have procured, under the process of a subpoena." 

We certainly cannot subscribe to the author's proposition that "a 
suit cannot be maintained in a Federal Court for the purpose of 
enforcing discovery in aid of an action already pending in a court of 
law." The decision of many of the cases cited by the author (II, p. 11 19, 
note 1 ) in support of this assertion are explainable on other grounds. 

In this connection he omits Colgate v. Compagnie Francaise, &c, 23 
Fed. 82. See Merwin's Equity, p. 480. 

Whatever differences of view we have suggested should not detract 
from the very favorable commendation which the reviewer desires to 
give to the book under review. It is by all odds the most comprehen- 
sive and valuable work on Federal Equity practice which has yet 
appeared. 



The Evolution of Law. By Henry W. Scott. New York : The Borden 
Press Publishing Co. 1908. Pp. 153. 

Only eighty-five of the one hundred and fifty-three pages of this 
book are concerned with a logical exposition of the evolution of law. 
The remaining sixty-eight are filled by a number of rather disjointed 
introductory remarks which, the reader cannot help but feel, are tossed 
into this volume because they could not conveniently be printed else- 
where. Even the legitimate eighty-five pages can scarcely be said 
to contain an essay on the Evolution of law. It would be a bold 
author who would attempt to compress such a subject within such 
limits; and Mr. Scott has not essayed the impossible. He has merely 
made a sketchy historical survey of the legal histories of those nations 
which stand out most prominently in the world's history. The facts 
of these legal histories are set forth, but with little account of the 
evolution of the legal ideas which gave them birth. "The Evolution 
of Law" suggests a work on legal philosophy. "An Outline of the 
Laws of Various Nations" would be a more suggestive title for this 
book. Mr. Scott's two-volume "Commentaries on the Evolution of 
the Law" will, we hope, present better material to the thoughtful 
student than his "Evolution of Law." 

5. L. 



